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required for private roads in the urban area to have a pedestrian plan; that pedestrian plan
cannot include sidewalks within a separate easement by the earlier provision, 030(b)(3),
and the platting statute requires appropriate provision to be made for sidewalks. So all of
those read together, staff concluded equal requirement for sidewalks to be included within
the right-of-way of this project. So the sidewalks have to be part of the right-of-way. In
fact, as I said, even the Infill statute requires dedication of right-of-way for pedestrian
connectivity. I think that’s the fundamental issue — the two issues that the property owner

has argued, and staff’s response.

Boldt: It’s kind of unusual how the code is written, but on 10(2)(b) it says, like you said,
“A pedestrian access plan shall be approved,” which is almost saying if I have a plan, you
shall approve it regardless of what the plan looks like, but I believe the intent is a plan has

to be there and it’s up to the county can specify what that plan is.

Horne: Correct.

Stuart: And it’s also, whenever you have a plan together, the plan doesn’t work in a
vacuum. It must meet the other areas of the code. So if you have a plan that directly
contradicts another area of our code—and in this case the requirement not to have
sidewalks in the easement but for extenuating circumstances—there creates the problem

as far as the plan not being able to be applied, at least not legally.

Horne: correct.

Boldt: Okay, any questions.

Mielke: Ido, Mr. Chair. When they designate it, is there a limit to the number of parcels

that can be on a private road? We have over a dozen and a half parcels or lots and we still

call that a private road?

Page 3 of 17



MINUTES
CLARK COUNTY BOARD OF COMMISSIONERS
AUGUST 5§, 2009, 1:30 P.M.
Horne: That’s correct. Under our code, my memory is that in the urban area you can have
up to 50 lots served by a private road. Whether it’s 50 or what, certainly the number they

have would not cause a problem in this particular case. So it wouldn’t be the number of

lots that would kick in a requirement that this become a public road.

Mielke: I was also very interested in the width of that road. Was it 24 feet or 30 feet

that’s required?

Horne: I'll be candid. Because nobody raised that as a specific issue, I didn’t look at that.
Understand the infill...because the board is trying to encourage development on parcels
that historically have been passed by, infill was intended to allow for more narrow roads
than otherwise would be required for traditional developments. So while I can take a look

at the minimum width requirement, I didn’t in anticipation so I don’t know what it is.

Mielke: What kind of got my attention was the parking on one side and I thought I read it

to be a proposed as a 24-foot road —
Horne: — Correct.
Mielke: — and I wonder if the Fire Marshal signs off on this,

Horne: There are different standards. There’s a requirement for fire apparatus access
roads and every house has to be within 150 feet of an available fire apparatus access road
and I don’t think that’s a problem. In this case, by going from a 20-foot road to a 24-foot
road, our code would allow them to have parking on one side. So that’s the reason they
wanted to do the additional paving because it would provide some additional parking for
their units and quite frankly the neighborhood would support that. The issue is not the
additional 4 foot of paving, it’s where the sidewalk becomes because if the sidewalk is

included in the right-of-way, then they won’t meet their density standard.
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Mielke: And I think that’s what I understood. I thought they were trying to achieve that

road right-of-way by taking it off the lot size.

Horne: Yeah, by including the sidewalk within the lots, that’s correct.
Boldt: Do you have any other questions?

Stuart: No questions.

Boldt: Thank you, Mr. Horne. Would you like to start?

Stuart: Thank you, Mr. Chair. Just in starting this, obviously the appellant is looking for
us to get rid of the requirements to force their sidewalks to be not within the calculation
for the 4,000 square foot lot and also to require those sidewalks. With regards to the
requirement of sidewalks, kind of going back to your thoughts on the pedestrian
management plan, I do believe that based on our code the plan is required and that from
that plan stems the requirement that placement of the sidewalks of that pedestrian access
must be in conformance with other areas of our code. So then I looked to the other area of
the code, 40.350.030(b)(3)(a), that says sidewalks may be allowed within easements only
where it is demonstrated that such sidewalks cannot be located within the established
public right-of-way or private roadway tract due to natural features that should be
preserved or irregular lot configuration. There’s been nothing on the record that signifies
that there was any natural feature that would preclude this and so I could find no evidence
to overturn both the requirement for the sidewalk and the placement of the sidewalks
within this appeal. So within the purview of this from an appeal standpoint, I find no

- reason to overturn the Hearings Examiner and therefore I would uphold the Hearings

Examiner’s decision.

Boldt: I agree with you. The intent of the private roads, when you go to the purpose of

the original intent, which would probably be what we should strive for, is to keep the
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rural character and that’s what private roads were designed for and they kind of slipped
into the urban area, which is what they got at. You’re right, we also I think it will go into
the next that if we didn’t go with that, then you would be oh, I’'m walking down the
sidewalk because I understand it and I get to a private road and wonder where the

sidewalk is. That could happen so that’s what the code strives to go against. I see no

justification also, reading the record, to defer from the Hearings Examiner.

Mielke: I see several things that I have problems with, none of which was against the
Hearings Examiner, but directly affecting the lot size and the character of the

neighborhood. I have to uphold the Hearings Examiner also.
Boldt: Okay, I think we need a motion.

Stuart: And just so we’re clear within our record, Mr. Horne—within the motion itself |
want to make sure that we’re being diligent about our motions—do we need to put more
detail into our motions or is the analysis that we have just gone through sufficient and

then the motion would be just a short one to uphold the Hearings Examiner?

Horne: For clarification purposes, probably the simplest move for the board to make
would be to move to affirm the decision of the examiner, incorporating the findings and
conclusions in the examiner’s decision together with your analysis as stated on the record,

and that would be an adequate legal foundation for your decision.

Stuart: Alright, thanks.

ACTION: Moved by Stuart to UPHOLD the Hearings Examiner’s decision in the matter of Mo
Hollow Tier II Infill Subdivision appeal and incorporate the justification contained
within the Hearing’s Examiner’s decision, as well as within the board’s own
deliberations in that decision. Commissioners Boldt, Stuart, and Mielke voted aye.
Motion carried.
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PUBLIC MEETING - SUMMIT VIEW CHURCH CUP2009-00001; PSR2009-00009;
SEP2009-00019; B1.A2009-00007

Item Description: Consideration of an appeal of the Clark County Land Use Hearings
Examiner’s decision regarding the application for a conditional use and preliminary site
plan approval for the construction of an 18,000 square foot building to contain a
gymnasium/auditorium, office space, two ball fields, a soccer field, and trails that will be
open to the public and class rooms for an existing church located on approximately 16.4
acres in the R1-75 urban holding zone district.

Department: Community Development

Staff Contact: Terri Brooks

Legal Council: Chris Horne

The Board of Commissioners did not take public comment, oral or written, at this public
meeting.

[Verbatim Transcript]

Marc Boldt: Moving onto the Summit View Church appeal, for the record I have read the

pertinent parts of the record, know the site, grew up there.

Tom Mielke: I too have read the pertinent parts of the record.

Steve Stuart: I would also certify that [ have read the pertinent parts of the record.
Boldt: I have a question for you, Mr. Horne. In the Hearing’s Examiner’s decision, the
examiner as I understand it required the church to give right-of-way for the road and also

construct the road and sidewalks. Is that [correct]?

Horne: That’s correct. He required both right-of-way dedication and frontage

improvements.

Boldt: When we make a decision on an issue, can we decide to uphold the Hearings
Examiner’s decision on giving right-of-way and yet excuse them from actually doing a

road itself?
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Horne: Doing frontage improvements?

Boldt: Yes.

Horne: More generally I think your question is do you have the authority to modify the
examiner’s decision, affirm in part and reverse in part, and the answer is yes. Under the
code, the board just simply has to make findings and conclusions that support your

decision, but, yes, you have that authority.

Boldt: Okay. Any questions?

Mielke: No questions.

Boldt: This is kind of an unusual one in the fact that it does say the conditional uses in
the urban holding and urban reserve area that are urban in character. So it comes down to
the question of what is urban in character. The Hearings Examiner in a way said it doesn’t
really reflect at all because it’s in the urban holding. I believe it does play a part in being
in the urban holding; however, the question is, is it urban in character? I'm trying as
much as I can to keep on the record as the Hearings Examiner said, since it is in the urban
growth boundary and it is in the Vancouver growth boundary and as we have said
repeatedly within the code and within our growth plan, we will make as many attempts to
make our street standards to go into the City of Vancouver when the City of Vancouver
annexes it. If we don’t, then Vancouver will eventually have to make their...buy that road
on their own. The other one is that in our growth plan and the [inaudible] Creek Plan
requires transportation standards so if we said this church right now is not in urban
character, when the rest of that development comes it definitely would be in an urban
character. Then from my thinking, that development would not only have to pay for their
roads, but they would have to pay for the improvements probably along the front of the

church even probably buying land from the church. So at least I would require the church
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to give the land because either the church is going to have to give the land up for this or

somebody is going to have to buy the land when that is approved by somebody else.

That’s kind of where I’m at right now.

Stuart: What would the justification be for not requiring the actual frontage

improvements?

Bbldt: The justification for me actually not requiring it is that right now it is — you would
say it’s a rural character on one hand, the way it looks, but in our code and in our plans
it’s urban so I’'m trying to put the two together. The way I put the two together is that the
way the county has to work they have to at least give the land and maybe not do the street
improvements right now, but that’s kind of the foundation. That’s where I kind of tried to

put the two together.
Stuart: Okay.

Mielke: Mr. Chair, [ appreciate you breaking it out the way you did because we had a
very similar situation up farther north also and one of the most important things that we
need to recognize that we provide that right-of-way to be given, but when there’s no
actual physical change that there should be no requirement to do something. So by
dividing it out the way you suggest I can support that a lot easier than what has been

proposed by the Hearings Examiner.

Stuart: As far as the urban in character, again trying to stick within the confines of the
record before us — and there are obviously things outside of the record that we could
easily slip into with this and I think it’s a tough thing to be able to stay focused within the
confines of this record. I do think that there could be multiple interpretations of the phrase
“conditional uses in the urban holding and urban reserve areas that are urban in character,
shall meet urban road standards for frontage improvements, and provide additional right-

of-way as needed.” That being said, we have testimony from the applicant and we have
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the decision from the Hearings Examiner that both sought to take differing views of those
words meant within the confines of our code. From a statutory construction perspective it
should have been made clear, but by the same token urban holding and urban reserve
areas are two very different things and within all of the code that we have with those
classifications come very different requirements. Urban holding areas are areas that have
been brought into an urban growth boundary and have the urban overlay upon them, thus,
ultimately the ability of those property owners to development at urban levels. Urban
reserve areas are a completely separate classification that has all of its own definitions,
which sits outside of an urban growth boundary and while it may have an overlay, that
overlay brings with it very different opportunities and challenges. More than anything
else, it locks them up; it doesn’t really allow them any future urbanization. So the
question becomes within the framework of what we have in our code, I do find that they
are very different. I agree with the Hearings Examiner that they are different in that while
the code language should be clearer, that they are very different; they bear different
responsibilities, requirements, and opportunities, because there are a lot of different
opportunities than urban reserve, thus, they are separate. And with the opportunities
within the definitions within the code of urban holding and, thus, within the requirements
as stated within the code that we’re looking at today are requirements for urban road and
frontage improvements. The question becomes, if it is urban in nature by its zoning, by it
being in urban holding -- which is what the basic view of the Hearings Examiner was,
was it’s in urban holding and so he cuts the code and says urban holding and in urban
reserve areas that are urban in character and applies that urban in character to urban
reserve. Using that interpretation of that code would then bring with it the responsibilities
of urban road right-of-way dedication and of frontage improvements. Now just because it
looks rural now—and it’s looked rural forever—it is not rural. It’s hard to get to that, it’s
hard to see that, but the question becomes, when does it become urban then? If not when
it was brought into an urban growth boundary, then when? When the next guy develops?
Or is it the next guy? Or is it the next guy? Or is it the hundredth guy? Then do you do
the urban frontage improvements? And then who’s going to pay for the urban frontage

improvements for the first 99 that didn’t have to pay for it? It’s a tough thing. I mean it’s
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tough for anybody looking and they’ve got their property and it looks rural right now but
it was brought into an urban growth boundary. It’s an urban holding as an overlay within
the urban growth boundary, thus it has all the responsibilities and rights of an urban
classification. So, with that I don’t see how we could split the baby on this. I get where
you are going and I ..from a fairness standpoint I want to go there. From an appeal

standpoint [ can’t get there.

Boldt: I guess [ would...I see your point and maybe I could get some help from Mr.
Horne. The thing that I think the applicant has said under Title 43.50 Urban Reserve,
Urban Holding and Rural Centers 8B — it says conditional uses in the urban holding and
urban reserve that are urban in character, like you said, we should have a section with

urban holding and one for urban reserve.

Stuart: Agreed.

Boldt: The way..in fact, as I understand it, when this was written, well, as it is now, I
think in the future we are trying to put more specifics on urban reserve, while in the past
it’s just been out there wherever commissioners wanted to put x’s, that was urban reserve.
So there were big difference. [ guess that’s where I’m having a problem is that within the
same sentence it puts both of them together and if it..it shouldn’t be together because

you’re right, they are totally different things. But in the code they are together.

Horne: Would it help the board...the only thing I can tell you is I don’t disagree. That
code...when you write these codes invariably you write them with a certain perspective in
mind and invariably you don’t consider all the potential issues that could come up with

the sentence.

Boldt: Right.
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Horne: But it may help the board in trying to interpret this, because all the code sections
are suppose to be construed together. That’s one of the tenants of statutory construction.
Infill, itself, has standards. It’s defined in our code at 42.30.070 and if you look to B2 it
specifically says in the urban holding area that you should apply urban road standards.
That’s consistent with what the Examiner did and [ think it’s consistent with what
Commissioner Stuart discussed. It said in urban holding you look to the urban road
standards and actually our road standards, itself, for frontage improvements under 3.50,
43.50.030B2 it says that in the urban area frontage improvements are required. In the
rural area frontage improvements are not required. So, the difference is that in urban
holding, which is in the urban area, frontage improvements are required. In the rural area,
frontage improvements are not required. Now I’d be the first one to admit that section
cited by council, 030.88B has three potentially different interpretations depending on
whether urban in character modifies conditional uses, rural or urban reserve or urban
reserve and urban holding. But I think it becomes clearer if you consider 42.30.070B2
which specifically says that if you are doing a development in the urban holding area you

apply the urban road standards which is what staff, [ think, concluded in their response.

Stuart: They did and they used that specific code and actually I don’t know that if it is
outside the record or not, you’d have to help me with that, because what I was simply
looking toward is other areas within the code that have a difference in classification
between urban holding and urban reserve and there are different sections of code for
requirements and responsibilities and opportunities for each of those throughout our code,

but I don’t know it that’s going outside the record.

Horne: The code..citation to the code is always part of ...the code is part of what can

always be cited.

Stuart: Sure, thank you.
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Horne: The only question would be whether or not another issue is being raised and you
are not allowed to raise new issues on an appeal, but you can always refer to additional
grounds for supporting a decision so you may not support it on ground A, but you support
it on ground B and courts do that routinely. So if you find that maybe this one is

confusing but this helps clarify it then you are entitled to rely on the code to that end.

Stuart: OK, thank you.

Boldt: And this road is an urban road now. It’s an urban collector or...

Stuart: [ forget. I want to say it’s an urban collector but it ..

Boldt: It’s in the record.

Mielke: It seems to me like it becomes a little bit more obvious that to recognize it as a
rural instead of an urban, one thing that should be noted is that is on a 20 acre parcel and
therefore it does have rural character. So when we are not specific as to it being urban or

rural then you need to look at the character of it and the character shows that it is rural.

Stuart: Well, there’s 20 acre parcels with industrial properties on them within urban

areas. | mean, we have job classifications throughout our county that have large acreage.

Mielke: That’s not the case here.

Stuart: Oh, I understand that. But, I mean, if the argument is being made that 20 acres
creates one reason for it to have rural character I would certainly disagree that having 20
acres would lead to the conclusion that it is of rural character. Just in by itself, in a
vacuum. But, I mean, I understand what you are saying as far as the surrounding areas.

Did we find out as far as that road goes?
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Terr1 Brooks: It is an urban collector.

Boldt: It’s an urban collector, which I would think that would go into what you were

saying. It’s an urban collector. 42.30.07B — it backs that up.
Mielke: Is this called an urban collector because it’s part of a 20-year plan so....
Boldt: It’s in the urban growth boundary.

Mielke: Right, It’s within the urban growth boundary which we planned for the future.

We still don’t know if that’s going to be next year or ten years down the road.

Stuart: But that area, by being instituted into the urban growth boundary has no
requirements on it that states that will be 18 or 20 years from now when we bring land
into the urban growth boundary. This urban holding classification in this area, again
trying to stay within the frame of this case, but the urban holding classification in this
area once the conditions are met for releasing from urban holding, whether it’s tomorrow
or 20 years, it gets developed and just like we have areas that we brought ..again I'm
going to go outside the record so, for this area once the requirements are met, whether it’s
tomorrow or 20 years, its developed. So, it’s not subject to any timing as far as when ,

there was no condition within the urban holding in this area for when it came out.

Mielke: It gets kind of tough in this situation here because it has character of rural but yet
it’s within the urban growth boundary and yet we’re gray in the definition of our
interpretation of it and my opinion when we have something like this I think you need to

find in favor of the landowner.

Boldt: Well, I’'m going to have to...
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Brooks: Excuse me, I’'m going to have to correct myself, I guess. The road itself is a rural

major collector but once it’s included within the holding zone the table in the road

standards 40.350.030-1 converts it to an urban collector."

Stuart: So if it is in an urban holding area, which it is, then shouldn’t it be converted?

Brooks: Yes.

Stuart: OK. By our code.

Brooks: Right, by our code, by the table in the road standards.

Stuart: OK.

Boldt: So then, 40.230.07B would apply?

Stuart: Yes.

Mielke: So we would give them ....We could grant the right-of-way but we don’t

necessarily have to do the other because it’s still gray because it does not say...

Boldt: I think we have to.

Mielke: I don’t think so. What you are saying is that it’s in rural character now. It’s in a

rural collector.

Boldt: Urban. It’s an urban collector.

Mielke: No, when it’s brought in.
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Stuart: It already was brought into urban holding and once it is brought into urban holding
by our road standards then it’s reclassified as an urban collector. So since that area is

within urban holding then it is, by our own code, an urban collector.
Mielke: OK, I understand that.

Boldt: So, with that, I’'m going to uphold the hearing examiner’s decision. Hopefully, we
can work, I don’t know if we work after this about doing the street improvements, but as
you said we can’t say it here. We are locked into the facts of the case, what our code says
and it’s unfortunate that it has a, I would almost say, sloppy use of the code there but staff
has talked about the urban areas of the collectors that pretty well stands. So, I would also
uphold the hearing examiner decision and I again would say I hope we find the place that
we can work outside of this boundary to maybe have right-of-way granted but not making

the actual street improvements, but that’s going to have to come out other than that.
Stuart: Do you want a motion, Mr. Chair?
Boldt: Yes.

Stuart: Thank you. Mr. Chair. I move to uphold the hearing examiner’s decision,
incorporating the reasonings included by the hearing examiner in the decision as well as

the discussion and deliberation from today’s board hearing.

Mielke: I find that there’s enough question and I think you kind of said it there that
there’s lot to be desired here, lacks specificity and I’m not going to support the hearing

examiner.

Boldt: OK. I’ll second that. It’s been moved and seconded to uphold the hearing

examiner’s decision on Summit View Church appeal. All in favor say aye.
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Stuart: Aye.

Boldt: Aye. All opposed.

Mielke: Nay.

Boldt: Motion carries. Thank you very much. Meeting adjourned.

ACTION: Moved by Stuart to UPHOLD the hearing examiner’s decision incorporating the
reasonings included by the hearing examiner in the decision as well as the discussion
and deliberation from today’s board hearing. Commissioners Boldt and Stuart voted
aye. Mielke voted nay. Motion carried.

Hearing adjourned
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