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The Solid Waste Advisory Commission led by Chair Eldon Wogen convened in the Board of County Commissioners Hearing Room for the Portside Landfill Permit Deferral Application.

I. Call to Order & Disclosure Statements

Eldon Wogen, Chair for the Solid Waste Advisory Commission opened the public hearing by reading into the record the purpose of the hearing - to gather information and testimony from the proponent, regulatory agencies and the public regarding the request to defer a solid waste landfill permit. The information will be evaluated by the Solid Waste Advisory Commission and SWAC will provide the Clark County Health Officer with a recommendation.  There are three options: 1. Accept the proposal to defer; 2. Accept the proposal with additional conditions; or 3. Decline the proposal.

Each commission member gave disclosure statements.  All SWAC members stated that they could be unbiased and impartial in the hearing.  Jeanne Stewart disclosed that she had a request from the applicant for a meeting but communicated that it would be better to meet after the permit matter was decided.  All remaining SWAC members stated that they had no personal or business dealings with the applicant, including any meetings with the applicant or any of the applicant’s proponents. 

II. Public Health Report: Gary Bickett

Gary Bickett presented the report from Clark County Public Health.  Also available to respond to questions during this segment were Bronson Potter, Clark County Prosecuting Attorney, and Brian Carlson, City of Vancouver Public Works. 

The Rufener Landfill is an inactive limited purpose landfill located at approximately the 2600 block of NW Old Lower River Road west of the junction of Fourth Plain and Mill Plain Rd. The current property owner requests to defer a solid waste landfill permit to the shorelines permit and grading permit.  They propose mixing the existing 80,000 cubic yards of material currently in the landfill with fill and using as fill on the site. This material consists of primary wastewater treatment solids. The applicant is requesting to utilize that material as part of the fill to bring the entire site – the 43 acres – above the hundred year flood plain for final development as an industrial park. The site consists of 43 acres but 30 acres is where this material will be utilized along with imported material.

The initial deferral discussions focused on the shorelines conditional use permit which was issued by the City of Vancouver on March 16, 2009 and the pending permit grading application to the City of Vancouver.  Issuance of this grading permit is dependent upon meeting the conditions of the shoreline permit. Among those conditions are: Monitoring wells be tested; provide analytical test results for dioxin to establish confirmation that levels are below industrial cleanup standards; provide a financial assurance to insure that the project and the conditions are completed in its entirety within established timelines; provide an engineered operations plan for material acceptance and method of placement; and provide a recorded covenant indicating that the site will maintain the zoning of light industrial. The Solid Waste Advisory Commission may suggest additional conditions and recommendations regarding permit deferral. 

Gary presented a brief summary and history of the site. The Rufener Landfill is currently inactive and remains exposed to the elements with no cover. The facility has been out of compliance with required permits, groundwater monitoring and annual reporting since 2005. 

Gary, Brian and Bronson responded to many questions from SWAC about the application and the project.  These included questions regarding:

· Material being used as fill and structurally suitable

· How the material will be mixed

· Infiltration of storm water runoff

· Existing contamination plumes on or around the property

· Plans and procedures to deal with contaminated materials which might be uncovered during the work

· Dioxin

· Recourse if the permit conditions are not met

· Financial assurances – document and types of assurances

· Additional conditions on the shoreline and grading permits 

· Conditions that have to be met prior to the issuance of the grading permit

· How the clarifier solids will be mixed with the clean fill

· Safety of adding calcium chloride to the clarifier solids

Brian Carlson stated that the city would like to see the landfill either properly closed or deconstructed in some manner and want to put the 43 acres back to productive economic use. The main issues are: How clean is that fill? Is there a potential impact to the environment or to human health? Is it suitable structurally?  How do we insure that the ultimate outcome is achieved if we’re using the material as fill to bring the entire site out of the floodplain? Brian stated that all these areas have been evaluated, reports and analysis submitted and the City of Vancouver is satisfied with the results and responses. The lagoon is periodically discharged into the river, it is tested and dioxin has not been detected. The actual leachate was tested approximately two years ago but it was not tested for dioxin. The material placed in the landfill tested for dioxin at 8 to 12 parts per trillion.  This is just above what is acceptable for residential and falls under the industrial standard.  Dredge spoils will be much higher in levels that this material.  One of the conditions of approval is to test for dioxin from leachate directly from the landfill.  

Bronson commented that building the financial assurance into the permit deferral arrangement is, on a practical level, the same as having it in place in a solid waste permit. Because it’s deferring to the shoreline, conditional use and grading permits, they also have mechanisms for enforcement. There are additional layers of permit that would not be in a typical solid waste landfill permit.  The financial assurances will have a deed of trust on the site. As it sits right now, it has a value of little over two million dollars in equity.  As the site is remediated or improved, it will increase in value. A guarantee will be obtained from Realvest Corporation, which is a real estate management company with which Mr. Christensen is involved. There is also a personal guarantee from Mr. Paul Christensen.  The protected parties under that document are the City of Vancouver and Clark County.  Public Health is further protected as the project will be completed, in essence closing this landfill. This financial assurance instrument hasn’t had final approval. The applicant has submitted a draft to staff.  Both the county commissioners and the city council will have to approve the financial assurance agreement. 
Brian commented on the grading permit.   There is a valid shoreline permit in place at this time, but until the conditions are met or completed, the City of Vancouver will not issue the grading permit.

The city is relying on the shoreline permit conditions that have to be met.  But to be able to use the material in the landfill as suitable fill, permission needs to come from Public Health.  Because it’s a very unusual proposal/project, conditions were placed in the shoreline permit knowing that there would need to be a permit issued from Public Health. We want to insure the project is completed. The additional fill over the top of this material is like a cap on top of it. Very rarely would you see this type of condition on a shoreline permit. 

Brian commented as to the stability of the clarifier solids, the stability of the slopes and blending the material with calcium chloride.  Calcium chloride is not a hazardous material, it is a salt. The City of Vancouver used some of this product in the past as a de-icing agent on roads.  This is a protocol or approach that has been used.  It’s one of the approaches that geo-technical engineers use to stabilize soil or different types of soils that are suitable for structural purposes. 

III. Applicant Presentation: Mike Simon, Attorney for Applicant
Mike Simon provided thanks to everyone involved for their work.  He commented on the cost of closing the landfill in place - between 3 and 3.6 million dollars with the result of still having a 10-acre landfill. As a closed landfill, it could be used as ball fields or a parking lot. The applicant actually talked to the Port of Vancouver about building a parking lot on top of the capped landfill but they were not interested.  The applicant looked at trucking the clarifiers; taking all 80,000 yards to another landfill.  The cost would be over 2 million; take approximately 1,400 round truck trips; total over 122,000 miles; use over 19,000 gallons of diesel fuel; and would require an additional importation of 80,000 yards of fill material to take the place of the clarifier solids that the applicant wants to use on site. 

Regarding dioxin, Boise tested the material in 2000 which was 9.2 parts per trillion. The applicant provided test results from 2007 which showed 12.2 parts per trillion. The maximum level of dioxin for industrial properties is 175 parts per trillion.  This is about 1 ½ % of the allowed dioxin level for an industrial property. 
Mike Simon referred SWAC members to a letter that he had written to Senator Craig Pridemore (Exhibit 1 – Part 2 - starts at page 22). This letter went to about 14 different people and as a result of this letter; there was a meeting with Senator Pridemore, Jim Jacks and others.  As a result of that meeting, this process was identified.  In January of 2009 or December of 2008, the applicant had already applied for the shoreline permit.  The decision was made at that time to dovetail these permits and include the financial assurance as part of the entire package. SWAC has the appraisal of the property; all of the applications for the grading permit, shoreline permit and deferral permit. All the profits of this project are going to the Hough foundation which will be directed to local charities. So that’s the end result of this project. 
Mike introduced the applicant’s team: Paul Christensen; Brian Carrico from Berger ABAM; Alan Park, project manager for the Portside Lagoon and Landfill LLC. Any questions or concerns can be answered by these people. 

There were no questions for the applicant.

IV. Public Testimony  

Chuck Matthews, Washington State Department of Ecology, provided testimony during this segment and responded to questions from SWAC.  When Ecology reviewed the project proposal, they took the information that was available and reviewed in context of risk models. This is how to evaluate contaminants and environmental impact. It’s not enough to say dioxin is present at a specific level but to understand the level of risk. There are other factors; such as mobility, solubility, exposure, length of the exposure and a whole number of assumptions are considered. Ecology considered the data provided.  Based on that and some of the pathways to exposure, Ecology concluded that if this project is completed as described in the shoreline permit application and if the conditions are met that have been incorporated into that permit, from a risk standpoint, it’s not likely to create a significant risk to human health and the environment. The nature of dioxin from the standpoint of groundwater is that dioxin tends to bind with organic material such as soil. It’s not highly mobile in the environment. It doesn’t solubilize, so if it comes into contact with water through precipitation or groundwater, it is not going to dissolve into the water.  A light industrial facility is what has been proposed.  The assumptions are that there’s not going to be a protracted exposure which is an element of assessing risk. 

Ecology’s role has always been as a technical adviser to Public Health.  Ecology’s June 3rd letter explains that after final analysis, there’s not a regulatory realm that would normally apply to this situation with what has been proposed. It’s a landfill and it would normally be expected to be capped, closed and monitored over the course of a number of years. That’s the procedural aspect of it.  Ecology did not offer concurrence with the deferral within the solid waste regulatory box. Looking at the risk side of it, if everything is done as has been described and all the conditions are met, Ecology doesn’t believe that the project poses risk to human health and the environment.  Ecology is deferring to local decision makers how to proceed. 

There are a couple of regulatory concerns left.  Public Health is considering whether or not groundwater monitoring needs to continue. There is a legal obligation of the proponent to properly decommission wells if monitoring isn’t required, regardless of the fact that some monitoring wells are missing that are on an adjacent piece of property. I would be recommending an added condition that Public Health obtains a letter from the appropriate people in Ecology saying that the wells have been properly decommissioned. 

As far as the groundwater monitoring data that has been provided, there are questions from Ecology’s hydro-geologist. Basically that some of the conclusions reached can’t be supported by the available data.  The missing two downgradient wells, as well as the gap in sampling, have created some questions in our hydro-geologist’s mind about the drawn conclusions. The data doesn’t lead to the conclusions that have been reached.   Ecology’s hydro-geologist concluded that, given the missing monitoring wells, as well as the gap in the required sampling, that the available data doesn’t support the conclusions. That is a technical matter that a licensed hydro-geologist would need to work out.  As a condition, Ecology is recommending that Public Health explore whether or not to find those two wells and resume sampling for a duration that would be satisfactory to professionals.  Ecology understands that the missing wells were buried in April. The responsibility rests with the landfill owner to insure proper decommissioning of those wells. As far as looking forward for continued monitoring, Public Health should make that determination. 

Brian pointed out that there are ways to potentially remedy the inconsistencies in the groundwater report. There’s a parallel condition in the shoreline permit that also deals with the groundwater insuring that there isn’t any groundwater impacts by this project. So it dovetails with this as well. He also pointed out, for the record, that it wasn’t the applicant that buried the wells – it was the adjacent property owners that did so during their grading activity. 
Gary reported that he had received a report from Geo Design in September and that’s when it was found that there were some wells missing. Public Health has communicated to the applicant that this will not be accepted. The wells need to be uncovered and another complete round of sampling occur – at least get a data point.  Regardless of future outcome of this site, the owner will have to properly decommission the wells.  As far as long term, the County Health Officer will want some testing done with the leachate for dioxin, to see if there is a risk. That will determine whether or not whether or not Public Health is going to require the wells to be kept open.

Chuck commented on the financial assurance questions which were raised.  Solid waste financial assurance is required for landfills. When a landfill is permitted, a closure plan is developed, a post-closure plan is developed, cost estimates are developed and some financial assurance instrument needs to be provided to insure that closure activities, post-closure monitoring, and post-closure repairs are funded.  Financial assurance has been included in the shoreline permit to insure the project could be completed. Ecology was involved with the conditions of the shoreline permit with the intent of being able to have a financial assurance mechanism that does has some checks and balances, insures the project is completed, and that public health and environmental health were addressed.   Ecology cannot offer concurrence as the activity is outside of the regulatory WAC’s.

Brian stated that in 1989, Boise was required to have a closure and post-closure plans and financial assurances as well as a groundwater monitoring plan.  The property was donated to the applicant but the responsibilities have not been abandoned.  Boise or Office Max, whichever is the ultimate financial entity, does not have the unilateral right to say that they no longer have any financial assurance responsibilities.  Any issues related to the ownership transitions that have occurred would be resolved in the civil legal system.

In response to a question about how deep the groundwater is on this property, Alan Park responded that in the winter it’s about 10 feet below existing grade and, in the summer, it’s been measured as low as 28 feet. 

V. Close of Public Hearing

There were no other comments and the Public Hearing closed at 7:55 p.m. 

A short break was taken before deliberations and decisions.
VI. Additional Information Requests 

The Chair reminded the members of the potential outcomes of the meeting.  The applicant has asked to defer the solid waste permit to the shoreline permit and the grading permit. SWAC needs to make a recommendation to the Public Health Officer on the application.  The potential outcomes are:  1) deny; 2) approve with the existing conditions that are already stated in the shoreline permit; 3) approve the proposal with the shoreline permit conditions and add conditions, separate from the shoreline permit. 

It was acknowledged that Gary (in working with the PA’s Office and the Health Officer) has already developed a list of additional conditions for suggestion.  These were read into the record as follows: 
1. Proponent comply with the terms and conditions of the shoreline substantial development permit, the conditional use permit and the grading permit issued by the City of Vancouver. 
2. Uncover monitoring wells, as well as, additional testing of all groundwater wells by the required parameters of WAC 173.350 and provide the results of the testing to Clark County Public Health.
3. Pay all outstanding permit fees for the landfill totaling $16,000.
4. Specify material that will be accepted for fill material and provide a contingency plan for what actions will be taken if unsuitable material is discovered.
5. Comply with the construction schedule that is part of the Financial Assurance agreement.

6. Comply with the terms and conditions of the Financial Assurance agreement that is in a form recommended by the County Prosecuting Attorney’s office and the City’s Attorney office.
7. Conduct any ongoing groundwater monitoring that the County Public Health Officer determines is necessary which will be based on the following:
a. Test for dioxin in the leachate – confirm that they are not soluble.

b. Provide the most recent lagoon wastewater discharge test results. 
c. Provide a report from a Washington State Department of Health toxicologist (or a certified consultant with the same degree of expertise) reviewing this proposal.  This report should include a review of the use of calcium carbonate and its interaction with any other contaminants.
The need for ongoing groundwater monitoring will be based on the results of the three qualifiers (a through c). 

VII. Deliberation
SWAC asked about the future Clark PUD drinking wells being at least a mile away from the project.
After discussion, it was determined that the wells are not within the zone identified in WAC 173.350 sections 230 and 040.  There was further discussion about the material and contaminants becoming airborne during the mixing procedure.  Another concern raised was that the property was in the 100 year flood plain.  
Brian responded that once the project is completed, it will be buffered by properties that are out of the flood plain.  The dust control would be a standard condition of a grading permit but another condition could be crafted for Public Health to have added assurance.
Chuck responded to questions about financial assurance stated that assurance provides funds for closing a landfill in the event it is abandoned.  It is money that is set aside through some mechanism so that if the owner should walk away, there money for completion of closure.  This is different from environmental liability insurance.

VIII. Recommendation to Public Health
Don Ebbeson made the motion that SWAC recommend to Public Health and the County Health Officer to approve the permit deferral application, subject to the conditions of the shoreline permit and additional conditions as stated in the record.
SWAC asked Gary to again read the additional conditions into the record.
1) Proponent comply with the terms and conditions of the shoreline substantial development permit, the conditional use permit and the grading permit issued by the City of Vancouver. 
2) Uncover monitoring wells, as well as, additional testing of all groundwater wells by the required parameters of WAC 173.350 and provide the results of the testing to Clark County Public Health.
3) Pay all outstanding permit fees for the landfill totaling $16,000.
4) Specify material that will be accepted for fill material and provide a contingency plan for what actions will be taken if unsuitable material is discovered.
5) Comply with the construction schedule that is part of the Financial Assurance agreement.

6) Comply with the terms and conditions of the Financial Assurance agreement that is in a form recommended by the County Prosecuting Attorney’s office and the City’s Attorney office.
7) Conduct any ongoing groundwater monitoring that the County Public Health Officer determines is necessary which will be based on the following:
a.
Test for dioxin in the leachate – confirm that they are not soluble.

b.
Provide the most recent lagoon wastewater discharge test results. 
c.
Provide a report from a Washington State Department of Health toxicologist (or a certified consultant with the same degree of expertise) reviewing this proposal.  This report should include a review of the use of calcium carbonate and its interaction with any other contaminants.

8)
Proponent to comply with City of Vancouver dust control standards as provided in the City of Vancouver grading permit. 

The motion was seconded by Richard Baker.  
SWAC comments:  Concerns and questions about the project have been answered; also satisfied with the way the financial assurance has been resolved.  It will be nice to see a resolution to this.  All these conditions can provide for some very effective assurances with the City of Vancouver and County Public Health having joint responsibility for enforcement of the conditions.  As City of Vancouver has reviewed the shoreline and grading permits; Ecology is saying that they are deferring to the local agencies; Public Health has created additional conditions, to document that the project will not have a negative impact on human health or the environment.
Roll call was requested.  The motion passes unanimously. 

The Chair thanked everyone in attendance.  The meeting adjourned at 8:55 p.m.
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